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EXECUTIVE
SUMMARY
Following a two-year legal battle which
effectively prevented seven coal power supply
agreements with expensive electricity rates to
come into effect for the next 20 years, Meralco
risks procuring expensive electricity from coal
companies for the next 20 years yet again.
After facing heavy backlash from electricity
consumers, Meralco significantly improved the
terms of reference for its 1,200 MW and 500
MW tenders in July 2019, compared to the
standard terms posted by distribution utilities.
Meralco reported that lower electricity rates for
February 2020 were due to the new PSAs.
Notably, only three out of the six PSAs executed
bought electricity from coal power plants.
However, last month, Meralco suspiciously
reverted to the standard terms of reference for
its 1,800 MW greenfield baseload tender with a
20-year contract term. Meralco is requiring a
two-part tariff structure instead of a straight
energy price, allows pass-through of fuel costs
for the second half of the contract term, grants
outage allowances instead of 100% guaranteed
supply availability, among others.
To avoid locking-in electricity consumers to 20
years of expensive and dirty coal electricity, the
DOE should order Meralco to revise the terms of
the 1,800 MW tender and consider incorporating
the following recommendations in its draft
revised and supplementary CSP policy based on
lessons learned from Meralco’s electricity
procurement practices.
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Abandon “technology neutral” policy to enable
distribution utilities to further declared policies
under the Renewable Energy Law and comply
with the requirements under the Renewable
Portfolio Standards. Alongside the recent coal
moratorium pronouncement, DOE has
announced that it will be pursuing a new policy
direction away from technology neutrality. To
double down on this announcement, distribution
utilities should further be allowed to conduct
technology-specific or renewable energy-specific
CSPs, similar to the DOE’s planned Green Energy
Auction Program. When coupled with a high
minimum capacity offer per bidder, the
technology neutral policy can significantly limit
participation from renewable energy players and
unduly favor fossil fuel players.
Remove or significantly reduce minimum
capacity offers per bidder. If a minimum
capacity offer is required, the DOE should
impose a cap that is determined in relation to the
capacities of existing power plants such as the
lowest average installed capacity of existing
power plants based on energy source. Figure 1
illustrates that oil-based power plants have the
lowest average installed capacity at 18 MW
across all technologies of all existing power
plants.
For example, in Meralco’s technology neutral and
greenfield baseload 1,800 MW tender, it
mandates a minimum capacity offer of at least
150 MW (net) per bidder. Only 12.5% of proposed
renewable energy plants have an installed
capacity of at least 150 MW. This is significantly
lower compared to proposed fossil fuel plants,
where 67% have an installed capacity of at least
150MW. In total, over 266 renewable energy
players will not be able to bid unless they
nominate a portfolio of power plants with an
aggregate capacity of at least 150 MW (net).
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seven coal power supply
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for the next 20 years,
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the next 20 years yet
again.

Impose a second cap on the contract capacity
in unsolicited proposals. In DOE’s draft CSP
Policy, an unsolicited proposal can offer a
contract capacity not exceeding 10% of the peak
demand of the distribution utility. For Meralco,
the biggest distribution utility in the country, this
threshold could allow proposals as high as 774
MW, which no single, existing renewable energy
power plant can challenge.
In addition to the 10% threshold, the DOE can
impose a second cap, which can state that the
contract capacity shall in no case exceed a
specific MW, for instance 18 MW.
Mandate straight energy pricing, which
mandates generation companies, instead of
electricity consumers, to assume the fluctuation
risks of fuel cost, currency exchange, and
consumer price index.
A direct comparison of the actual generation
rates from the same coal plants but under
different PSAs clearly illustrates the straight
energy price as a more favorable structure for
electricity consumers. Meralco’s 2012-2019 PSA
with SMEC’s Sual Coal Plant had a two-part
tariff structure, while its 2019-2029 PSA with the
same generation company and coal power plant
had a straight energy price. From January 2019
until October 2020, the previous PSA charged a
generation rate as high as 7.4203 PhP/kWh
while the current PSA charged between 3.89134.1496 PhP/kWh (see Fig. 6).
Mandate 100% guaranteed availability. Plant
outages result to increased electricity costs. In
one instance of an unplanned coal-fired power
plant outage due to boiler tube leaks, the
Meralco generation charge of Php 3.44 per
kilowatt-hour increased to Php 9.10 per kWh.
The DOE should mandate 100% guaranteed
supply availability in all power procurements
regardless of the performance of their
nominated power plants. Meralco’s 1,200 MW
and 500 MW tenders proved that various
technologies such as coal, fossil gas, solar,
hydro, and geothermal can compete despite
removing outage allowances in PSAs.
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This should be required in Meralco’s 1,800 MW baseload tender where several greenfield coal plants
are expected to bid because coal plants have the biggest share of outages among operating power
plants. For April 2020, about 74% of the total outage capacity or an average of 1,951 MW was mainly
on account of 12 coal plants listed in Table 5.
Prohibit or set a cap on Minimum Energy Offtake to protect electricity consumers from paying for
unutilized electricity during instances not covered by a carve-out clause. In the wake of the COVID-19
pandemic, the Philippines experienced an unprecedented drop in demand. Due to the Minimum Energy
Offtake clause in standard PSAs, which mandates distribution utilities to purchase a minimum
percentage of the contracted capacity, many distribution utilities were required to buy contracted
capacities even though unutilized by their electricity consumers. Electricity consumers paid the costs
of unutilized electricity in these take-or-pay contracts.
Identify force majeure instances and dispute settlement. The draft CSP Policy should expressly
require all PSAs to include pandemic, epidemic, quarantine, and plague as instances of force majeure,
and to indicate a dispute settlement process for force majeure claims.
For Meralco, which was able to claim force majeure in its PSAs, it has credited this clause for lower
rates throughout the pandemic. From April to September, Meralco has reportedly saved a total of PhP
2.4 billion from force majeure claims. Without these claims, its generation charge and the total rate
would have increased by around 14 centavos per kWh on September.
Mandate automatic carve-out clause in PSAs to avoid stranded contract capacity or unutilized
electricity by reason of the implementation of Retail Competition and Open Access, the Renewable
Energy Law, or other Laws and Legal Requirements. Meralco already includes a carve-out clause in its
recent PSAs.
Absolutely prohibit cross-ownership between distribution utilities and generation companies by
revising Rule 11, Section 5(b) of the Electric Power Industry Reform Act’s implementing rules and
regulations to avoid anti-competitive behavior and protect the interests of electricity consumers.
Align PSA terms with the 1.5°C Paris temperature goal. In order to avoid impairing obligation of
PSAs, the DOE should regulate contract terms at the CSP stage. CSPs that allow fossil fuel players to
bid should not proceed if contract terms are more than five or ten years to take into account the
phasing out of fossil fuel technologies. Otherwise, a Paris-aligned transition plan can be rendered
moot by fossil fuel PSAs that are effective even beyond transition timelines.
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SEVEN COAL PSAs
AFTERMATH
In 2019, after nearly two years of legal battle,
electricity consumer groups and renewable
energy advocates successfully blocked seven
negotiated power supply agreements (PSAs)
that would have locked in Meralco electricity
consumers into buying a total of 3.5 GW of
expensive coal-generated electricity from seven
Meralco subsidiary coal generation companies
for the next two decades.
The Supreme Court ordered the seven
sweetheart deals between Meralco and its own
coal generation companies and 83 other PSAs
to comply with the competitive selection
process (CSP). In the absence of the CSP, the
Court explained, there is no assurance of the
reasonableness of electricity rates charged to
consumers in a regime of free and fair
competition. Meanwhile, the Energy Regulatory
Commissioners involved in the seven PSAs who
were suspended by the Ombudsman have either
resigned or retired and new commissioners
have since been appointed.

For [the 1,800 MW CSP]...
Meralco suspiciously
reverted to the standard
terms of reference, which
allows for significant
fluctuation of electricity
rates, hidden charges
passed on to consumers,
and other unfavorable
provisions.
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As for the CSP Rules, the Department of Energy
(DOE) issued a new CSP Policy, which revoked
the authority granted to the Energy Regulatory
Commission (ERC) to issue supplemental
guidelines. Thus, the Energy Regulatory
Commission’s draft CSP Rules in 2018 was
never finalized and adopted. The DOE has also
recently issued a draft circular revising the CSP
Policy, which is undergoing public consultation.
Since Meralco claims to still have a gaping
uncontracted demand, in July 2019, it started
two CSPs for a contract capacity of 1,200 MW
and 500 MW respectively. After facing heavy
backlash from electricity consumers, Meralco
significantly improved the terms of reference for
these CSPs compared to the standard terms
posted by distribution utilities prior to 2019.
After the PSAs were provisionally approved by
the ERC, Meralco reported that lower electricity
rates for January and February 2020 were due to
the new PSAs. Notably, only three out of the six
PSAs executed bought electricity from coal
power plants.
Last month, Meralco released a 1,800 MW
greenfield baseload tender—completing the 3.5
GW uncontracted demand resulting from the
blocked seven sweetheart deals. For this CSP,
however, Meralco suspiciously reverted to the
standard terms of reference, which allows for
significant fluctuation of electricity rates, hidden
charges passed on to consumers, and other
unfavorable provisions.
These series of Meralco tenders followed by the
unprecedented decrease in electricity demand
within Meralco’s franchise area due to the
COVID-19 pandemic created a rare situation
which clearly exposed the gaps in electricity
procurement in the Philippines.
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DOE’S TECHNOLOGY
NEUTRAL POLICY
Until recently, [1] the DOE has stood firm on its
technology neutral policy, which it explains as
welcoming all forms of technology to help the
country achieve its capacity targets at the
soonest possible time. Technically, the CSP
Policy itself does not mandate all CSPs to be
technology neutral. In fact, in its fourth Whereas
Clause, it cites Section 2 of the Renewable
Energy Act which mandates the State to
increase the utilization of renewable energy
resources. Moreover, in Section 8.4.1.3. of the
CSP Policy, the distribution utility is allowed to
state a preferred technology, as long as a
justification for such preference is indicated.
However, the CSP Advisory released by DOE to
inform all stakeholders of the new CSP Policy
specifically mandates all distribution utilities to
“embrace the principle of technology neutrality”.
DOE aims to eventually incorporate this principle
in the procurement of all PSAs as stated in the
draft revised and supplementary CSP policy,
which is currently undergoing public
consultation. [2]

Contravenes the Renewable Energy Act
The DOE’s technology neutral policy contravenes
the policies declared in the Renewable Energy
Law to “accelerate the exploration and
development of renewable energy resources”
and “reduce the country's dependence on fossil
fuels and thereby minimize the country's

exposure to price fluctuations in the international
markets, the effects of which spiral down to
almost all sectors of the economy”. The
Renewable Energy Act clearly mandates the DOE
to adopt a policy granting preference to
renewable energy technologies.
According to World Bank’s study on electricity
auction practices in different countries, allencompassing auctions, or technology neutral
CSPs, are seldom used because governments
may have policy preferences for particular
technologies, like renewable energy, and some
renewable energy technologies might find it
difficult to compete against fossil fuels. Thus, a
technology neutral CSP will not further a
renewable energy policy.
Moreover, since the Renewable Portfolio
Standards require distribution utilities to secure
a percentage of their contracted demand from
renewable energy, they should be allowed to
conduct a renewable energy specific CSP to
enable them to increase their energy supply from
renewable energy sources.
In actual practice, the DOE’s CSP Advisory has
prevented an electric cooperative in conducting
a renewable energy technologies-specific CSP.
In one of REpower Negros’ dialogue with an
electric cooperative general manager in Negros
Island to demand that Negrosanon’s electricity
come from renewable energy, the general
manager lamented that the electric cooperative
cannot limit its power procurement to renewable
energy technologies because it is prohibited by
the DOE’s technology neutral policy.

[1] When the DOE announced a coal moratorium on 27 October 2020, it mentioned that it is pursuing a new policy direction, abandoning
technology neutrality.
[2] Section 2.2.2 of the draft Department Circular entitled, “Amending Certain Provisions of and Supplementing Department Circular No.
Dc2018-02-0003 on the Competitive Selection Process In The Procurement By The Distribution Utilities Of Power Supply Agreement For The
Captive Market” reads:
“All PSAs shall be procured through CSP, consistent with the latest and duly accepted distribution Development Plan (DDP) and Power
Supply Procurement Plan (PSPP) and consistent with the principles enshrined in Section 1 of DC2018-02-0003, which includes technology
neutrality.”
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Limits participation from renewable energy players
In the terms of reference for the CSP, distribution utilities often include a minimum solicitation size or
capacity offer per bidder. The DOE does not prohibit distribution utilities from setting a minimum
capacity offer per bidder neither does it regulate the setting of minimum capacity offer per bidder
based on the capacity of renewable energy players.
Setting a high minimum capacity offer per bidder in a technology neutral CSP can significantly limit the
participation of renewable energy players and unduly favor fossil fuel players. It should be considered
that mature conventional generation technologies for fossil fuels have a higher power density
compared to renewable energy technologies. A
coal plant, for instance, can produce more
electricity in one square meter of infrastructure
compared to a hydroelectric plant or a solar farm.
Thus, fossil fuels, by nature of their technology, can
be built with larger capacities.

Setting a high minimum
capacity offer per bidder in
a technology neutral CSP
can significantly limit the
participation of renewable
energy players and unduly
favor fossil fuel players.

The National Renewable Energy Laboratory
explains that “renewables tend to exhibit more
favorable economics at smaller sizes than fuelbased technologies, which are more subject to
scale economies”. Citing examples of auction
practices in Massachusetts, it showed that “in
large capacity solicitations, the economies of
larger fossil-based plants tend to dominate”.

The same can be expected in the Philippines, where renewable energy power plants have significantly
smaller capacities compared to fossil fuel plants. On average, only coal, fossil gas, and geothermal
power plants have an average installed capacity of more than 150 MW.
FIGURE 1. AVERAGE INSTALLED CAPACITY OF EXISTING POWER PLANTS,
BY FUEL TYPE AS OF JUNE 2020 (MW)
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Unduly favors fossil fuels because of the required minimum capacity offer per bidder
For example, in Meralco’s technology neutral and greenfield baseload 1,800 MW tender, it mandates a
minimum capacity offer of at least 150 MW (net) per bidder. Although technically, renewable energy
players with greenfield power plants are allowed to bid, only 12.5% of proposed renewable energy
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plants have an installed capacity of at least 150 MW. This is significantly lower compared to proposed
fossil fuel plants, where 67% have an installed capacity of at least 150MW. In total, over 266 renewable
energy players will not be able to bid unless they nominate a portfolio of power plants with an
aggregate capacity of at least 150 MW (net).

FIGURE 2. PROPOSED POWER PLANTS IN THE PHILIPPINES AS OF AUGUST 2020
(NUMBER OF POWERPLANTS)
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In Meralco’s technology neutral 1,200 MW and 500 MW tender last year, several power suppliers
nominated a portfolio of power plants. Compared to the typical PSAs, called physical contracts, where
the power supplier nominates only one power plant, several PSAs that were submitted to the ERC were
financial contracts, where a portfolio of power plants are nominated.

TABLE 1. WINNING BIDDERS AND THEIR NOMINATED POWER PLANTS IN
MERALCO'S 500 MW MID-MERIT TENDER
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In the 500 MW CSP, Meralco mandated an even lower minimum capacity offer of at least 100 MW (net)
per bidder with an operations effectivity date of 26 December 2019. Even still, big energy players,
namely AC Energy and First Gen Hydropower Corporation, which submitted winning bids had to
aggregate the capacities of renewable energy power plants that they either own or manage. South
Premier Power Corporation, which nominated its 1,200 MW Ilijan Combined Cycle Gas Turbine, was the
only winning bidder that did not aggregate outputs from different power plants.
For small and merchant renewable energy players that do not manage other renewable energy power
plants, they would have to establish a partnership or consortium with other power players prior to
bidding. This additional step further limits participation from renewable energy players.

FIGURE 3. EXISTING POWER PLANTS IN THE PHILIPPINES AS OF JUNE 2020
(NUMBER OF POWERPLANTS)
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Meanwhile, in the 1,200 MW CSP, Meralco mandated a higher minimum capacity offer of at least 200
MW (net) per bidder with an operations effectivity date of 26 December 2019. For physical contracts
where only one power plant is nominated, only 24 existing fossil fuel power plants (20 of which are
coal power plants) and 7 renewable energy power plants would have been able to bid. While more than
70% of all existing coal and fossil gas plants have at least 200 MW capacity, only 7% of all existing
conventional renewable energy power plants and 4% of all renewable energy power plants have at
least 200 MW capacity.

TABLE 2. WINNING BIDDERS AND THEIR NOMINATED POWER PLANTS IN
MERALCO'S 1,200 MW BASELOAD TENDER
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As expected, the winning bidders for the 1,200 MW tender nominated coal and fossil gas power plants
and did not aggregate outputs from other power plants. South Premier Power Corporation was even
able to bid as high as 670 MW (net) from the 1,200 MW Ilijan Combined Cycle Gas Turbine.

Selective application for unsolicited proposals
In the draft revised and supplementary CSP
policy, unsolicited proposals will be allowed as
an alternative method of electricity procurement
in highly exceptional cases. An unsolicited
proposal is a power supply proposal submitted
by a generation company to a distribution utility,
which is not in response to a solicitation or
request issued by the latter. Once accepted, an
unsolicited proposal will be subjected to either
a Swiss Challenge or a Best and Final Offer
System.
Unsolicited proposals must be pursuant to the
final and posted Power Supply Procurement
Plan of the distribution utility and can only be
entertained under several conditions. One
condition is that the proposed generation cost
must not be higher than the lowest ERC
approved generation tariff for same or similar
technology in the area.

FIGURE 4. COMPARISON OF ELECTRICITY
GENERATION RATES (PhP/kWh)

In Meralco’s case, Solar
Philippines Tarlac Corp.’s
provisionally approved 2.99
PhP/kWh generation rate is
the lowest rate across all
technologies among
Meralco’s approved and
provisionally approved
existing PSAs.
Here, the DOE abandons its technology neutral
principle and mandates technology-specific
comparison of proposed generation cost and
the lowest ERC approved generation tariff in the
area. This unduly favors expensive fossil fuel
technologies which are finding it increasingly
difficult to compete against the rapidly reducing
costs of renewable energy technologies.
According to IEEFA, utility scale solar power has
the cheapest generation rate at 2.99 PhP/kWh,
followed by run-of-river hydro costs (3- 6.2
PhP/kWh), wind (3.5 PhP/kWh), and geothermal
is (3.5-4.5 PhP/kWh). Coal-fired power
generation costs range from 3.8 to PhP 6.532
PhP/kWh, and the true cost of imported dieselfired power ranges from 15 to Php 28 PhP/kWh.
In Meralco’s case, Solar Philippines Tarlac
Corp.’s provisionally approved 2.99 PhP/kWh
generation rate is the lowest rate across all
technologies among Meralco’s approved and
provisionally approved existing PSAs. The
cheapest generation rate from a coal plant and
fossil gas plant is 4.6314 PhP/kWh.

*Actual generation rate charged to electricity consumers.
Source: IEEFA, Unlocking Rooftop Solar in the Philippines.
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TABLE 3. COMPARISON OF SELECTED PROVISIONALLY APPROVED MERALCO
ELECTRICITY GENERATION RATES

Taking advantage of the 10% threshold in unsolicited proposals
After an unsolicited proposal is submitted, the Swiss Challenge or the Best and Final Offer System
should be technology neutral. However, the 10% threshold in the draft CSP Policy is likely to pose
barriers to renewable energy technologies, similar to the problem raised by the required minimum
capacity offer per bidder in CSPs.
The draft CSP Policy states that the contracted capacity in the unsolicited proposal shall not exceed
10% of the distribution utility’s peak demand. For large distribution utilities, the 10% threshold will
allow power suppliers to submit unsolicited proposals with large contract capacities.
For example, Meralco, the largest distribution utility in the country with over seven million customers,
has a peak demand of 7,740 MW in 2019. 10% of its 2019 peak demand is 774 MW, which is
forecasted to increase to as high as 10,708 MW in 2029. [3] Thus, a coal or fossil gas generation
company can submit an unsolicited proposal with a contract capacity as high as 774 MW to 1 GW in a
decade. However, there is no existing renewable energy power plant that has an installed capacity of
at least 774 MW. Out of the 304 proposed renewable energy power plants, only three solar farms have
an installed capacity of at least 774 MW.
As explained in the discussion on minimum capacity offer per bidder, renewable energy technologies
which have significantly smaller capacities compared to fossil fuel plants, often do not meet the
required contract capacities in CSPs. For small and merchant renewable energy players that do not
manage other renewable energy power plants, they would have to establish a partnership or
consortium with other power players and aggregate capacities prior to bidding.
In this case, fossil fuel players may take advantage of this condition by submitting unsolicited
proposals with a contract capacity as high as the 10% threshold will allow to significantly limit
participation from renewable energy players.

[3] Meralco, Power Supply Procurement Plan 2020-2029.

PREVENTING ANOTHER 20 YEARS OF COAL

12

TWO-PART
TARIFF V.
STRAIGHT
ENERGY PRICE
The CSP Policy does not mandate a specific
tariff structure for PSAs. In practice, the
standard tariff structure required by distribution
utilities is the two-part tariff structure,
comprising of fixed costs (capital recovery fee,
and operations and maintenance) and variable
costs (operations and maintenance, and fuel
cost).
IEEFA has thoroughly explained the main risks in
this type of tariff structure for thermal power
plants. For the fixed capital costs, a lower
utilization factor will result to an increase in
electricity rates. Low utilization factors can be
caused by retail competition, a generalized
economic downturn such as the one
experienced during the COVID-19 pandemic,
and/or the grid’s absorption of more variable
renewable energy. For the variable fuel cost, the
ERC vets only the initial fuel cost. The true cost
of fuel which is subject to international price
risks and exchange-rate risks are also
shouldered by electricity consumers.

IEEFA further explains that the two-part tariff
structure is not only unfair to ratepayers but also
to renewable energy players who can offer firm
levelized costs. A comparison of actual generation
rates from coal power plants and run-of-river
hydropower plants charged by Meralco to its
electricity consumers from January 2019 to
October 2020 shows that coal generation rates
can fluctuate to as high 32.4475 PhP/kWh
(Therma Luzon Inc.’s Pagbilao Coal Plant). For
other coal plants, the generation rates peaked at
28.4416 PhP/kWh (Quezon Power Phils Ltd. Co.’s
Mauban Coal plant) and 7.4203 PhP/kWh (SMEC’s
Sual Coal Plant). Meanwhile, Philippine Power &
Development, Co.’s Laguna Run-of-river
Hydropower Plants maintained its generation rate
at 5.0056 PhP/kWh and even decreased to as low
as 4.2019 PhP/kWh on March 2019.

Despite reporting that the straight
energy price in PSAs reduced
electricity rates, Meralco reverted to a
two-part tariff structure in its ongoing
greenfield baseload 1,800 MW
tender, where several of its baseload
coal plants are expected to bid.

FIGURE 5. COMPARISON OF ACTUAL GENERATION RATES CHARGED BY MERALCO, JAN 2019-OCT 2020)
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After receiving heavy criticism from electricity consumers, Meralco’s 1,200 MW and 500 MW tenders
last year mandated a straight energy price (PhP/kWh), with an escalation cap of up to 60% of the
contract price only at a rate not greater than 3.5% annually, beginning on the second contract year.
While pass-through costs and indexation of coal, foreign exchange and consumer price index were
previously allowed, the straight energy price now requires the generation company to assume these
costs and risks.
Following the provisionally approval of the PSAs executed after these tenders, Meralco reported a
lower electricity rate for February 2020 due to these new PSAs. Even ERC acknowledges the benefits
of a straight/fixed bid price because this is mandated in its draft Rules for Governing the Procurement,
Execution and Evaluation of PSAs Entered into by Distribution Utilities for the Supply of their Captive
Market, which however was not finalized and issued.
A direct comparison of the actual generation rates from the same coal plant but under different PSAs
clearly illustrates the straight energy price as a more favorable structure for electricity consumers.
Meralco’s 2012-2019 PSA with SMEC’s Sual Coal Plant had a two-part tariff structure, while its 20192029 PSA with the same generation company and coal power plant had a straight energy price. From
January 2019 until October 2020, the previous PSA charged a generation rate as high as 7.4203
PhP/kWh while the current PSA charged between 3.8913-4.1496 PhP/kWh.
FIGURE 6. COMPARISON OF ACTUAL GENERATION RATES FROM SMEC'S SUAL COAL PLANT CHARGED BY MERALCO

Despite acknowledging that the straight energy price in PSAs is more favorable to electricity
consumers, Meralco reverted back to a two-part tariff structure in its ongoing greenfield baseload
1,800 MW tender, where several of its baseload coal plants are expected to bid. Meralco’s power
generation arm, Meralco Powergen Corporation, is eligible to bid in the 1,800 MW tender through the
following subsidiaries:
Atimonan One Energy, Inc. - 1,200 MW Coal Plant
Redondo Peninsula Energy, Inc - 2x300 MW Coal Plant
St. Raphael Power Generation, Inc. - 2x350 MW Coal Plant
Mariveles Power Generation Corp - 1,200 MW Coal Plant
Global Luzon Energy Development Corporation - 2x335 MW Coal Plant
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OTHER TERMS
AFFECTING
ELECTRICITY RATES
Along with the two-part tariff structure and the
20-year contract term, Meralco reverted to
previous terms that have proven to increase
electricity rates.

Table 4 provides a comparative summary of
Meralco’s Terms of Reference for the 1,200 MW,
500 MW, and 1,800 MW tenders, with the last
tender reverting to terms that are inimical to
electricity consumers’ interests.

TABLE 4. COMPARATIVE SUMMARY OF MERALCO’S TERMS OF REFERENCE*
(1200 MW, 500 MW, AND 1800 MW)
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TABLE 4. COMPARATIVE SUMMARY OF MERALCO’S TERMS OF REFERENCE*
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TABLE 4. COMPARATIVE SUMMARY OF MERALCO’S TERMS OF REFERENCE*

*Appendix 1 compares the complete Terms of Reference of the 1,200 MW, 500 MW, and 1,800 MW tenders.

100% guaranteed availability v. outage allowances
In the 1,200 MW and 500 MW tenders, Meralco required a 100% guaranteed supply availability. Power
players operating various technologies utilizing coal, fossil gas, solar, hydroelectric, and geothermal
resources submitted bids despite the lack of any outage allowance. All the winning bidders were able
to guarantee 100% supply availability, regardless of the performance of their nominated plants.

TABLE 5. COAL PLANTS OUTAGE IN APRIL 2020

Source: DOE 36th EPIRA Report
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Unlike before where forced outages are part of the reimbursable cost charged to end-users, the power
players will now have to assume the costs of these outages, whether scheduled or forced, of their
nominated power plants. This will significantly reduce electricity rates for consumers. As IEEFA
pointed out, in one instance of an unplanned coal-fired power plant outage due to boiler tube leaks, the
Meralco generation charge of Php 3.44 per kilowatt-hour increased to Php 9.10 per kWh.
Conversely, this will increase risks assumed by power players, especially coal players. Coal plants have
the biggest share of outages among operating power plants. For April 2020, about 74% of the total
outage capacity or an average of 1,951 MW was mainly on account of 12 coal plants listed in Table 5.
The following month, from 9 May to 22 May 2020, coal made up 60% of daily unplanned outages.
In the 1,800 MW tender, where several greenfield coal power plants are expected to bid, many of which
are owned by Meralco, Meralco allowed outage allowances again to the detriment of its electricity
consumers. The power supplier is granted 30 days of scheduled outage allowance and 15 days of
forced outage allowance with no carry-over and major maintenance outage allowance.

MEOT and force majeure
In the wake of the COVID-19 pandemic, the Philippines experienced an unprecedented drop in demand.
Due to the minimum energy offtake (MEOT) clause in standard PSAs, which mandates distribution
utilities to purchase a minimum percentage of the contracted capacity, many distribution utilities were
required to buy contracted capacities even though unutilized by their electricity consumers. Electricity
consumers pay the costs of unutilized electricity in these take-or-pay contracts.
Since May, the Philippine Rural Electric Cooperatives, Inc. and the National Association of General
Managers of Electric Cooperative, which have not been allowed by their power suppliers to invoke
force majeure, have been appealing to the ERC to declare the pandemic as force majeure. This
declaration would exempt electric cooperatives from buying the MEOT capacities indicated in their
PSAs that are beyond their actual demand. This will in turn result to lower electricity rates to the
benefit of their member-consumer-owners.
For Meralco, which was able to claim force majeure in its PSAs, it has credited this clause for lower
rates throughout the pandemic. From April to September, Meralco has reportedly saved a total of PhP
2.4 billion from force majeure claims. Without these claims, its generation charge and the total rate
would have increased by around 14 centavos per kWh on September.
Despite the glaring need to exempt distribution utilities from MEOT clause in their PSAs, the DOE and
ERC refuse to intervene in these contracts. They claim that invoking force majeure is up to the
contracting parties.
This statement emphasizes even more the importance of regulating the terms of reference during
CSP. DOE should reject any terms of reference that would be unfavorable to electricity consumers
even before the conduct of CSP and execution of PSA.
In the specific issue of force majeure and the lessons from this pandemic, DOE should require a
standard force majeure clause which clearly includes pandemics, epidemics, and plagues, and a
procedure for settling force majeure claims.
DOE’s draft revised and supplementary CSP policy still does not include these instances as force
majeure. Meanwhile, Meralco’s ongoing 1,800 MW tender does not specify instances of force majeure
and still allows take-or-pay provisions, except for variable costs.

PREVENTING ANOTHER 20 YEARS OF COAL
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20-YEAR LOCK-IN
After successfully blocking several coal PSAs
for the past three years, Meralco electricity
consumers once again face the threat of a 20year lock-in with expensive and dirty coal
electricity. Meralco’s ongoing 1,800 MW tender
has a contract term of 20 years. With a high
minimum capacity offer per bidder, two-part
tariff structure, and other unfavorable terms,
renewable energy technologies are already at a
huge disadvantage against the several
greenfield coal plants that are expected to bid.

By allowing Meralco to
proceed with this tender,
the DOE is essentially
allowing coal plants to
operate until five years
before the 2050 climate
deadline.

Should coal players win, their PSAs will be
effective starting December 2024 until May
2045 at the latest. This 20-year lock-in will set
us up to fail in our climate race. The IPCC
already forewarns us of the climate race—to
keep global warming at not more than 1.5°C by
the end of the century and to avoid adverse
climate impacts, we only have until 2030 to
slash global net anthropogenic CO2 emissions
by about 45% from 2010 levels, and 2050 to
reach net zero CO2 emissions.
By allowing Meralco to proceed with this tender,
the DOE is essentially allowing coal plants to
operate until five years before the 2050 climate
deadline. The DOE, as the government body
tasked to monitor compliance with CSP and to
lead the power transition, is mandated to reject
the 1,800 MW terms of reference in favor of
terms that would benefit electricity consumers
rather than generation companies.
Revising the terms for the 1,800 MW tender
should be fairly simple for Meralco since it said
that it does not earn from pass-through costs,
and even further confirmed lower electricity
rates resulting from its 1,200 MW and 500 MW
tenders. This will of course also avoid electricity
consumers and civil society groups from
accusing Meralco and its affiliates of
connivance, which were allegations made during
the 7 coal PSAs case.
PREVENTING ANOTHER 20 YEARS OF COAL
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RECOMMENDATIONS
To avoid locking-in electricity consumers to 20
years of expensive and dirty coal electricity, the
DOE should order Meralco to revise the terms of
the 1,800 MW tender and consider incorporating
the following recommendations in its draft
revised and supplementary CSP policy based on
lessons learned from Meralco’s electricity
procurement practices.

Abandon technology neutral policy
The DOE should once and for all abandon its
“technology neutral” policy which in fact heavily
favors fossil fuel technologies based on
Meralco’s electricity procurement practice.
Distribution utilities should be allowed to
conduct renewable energy specific CSPs,
similar to the DOE’s planned Green Energy
Auction Program. This will further the country’s
declared policy of accelerating the exploration
and development of renewable energy
resources and reducing the country's
dependence on fossil fuels. It will likewise
enable distribution utilities to comply with the
Renewable Portfolio Standards.
The pertinent portion of Section 2.1.2 in the
draft CSP Policy which states that all power
procurement must be consistent with the
technology neutral principle should be removed.
The previous requirement Section 8.4.1.3. in the
current CSP Policy which allows Distribution
Utilities to specify their preferred technology for
as long as they provide justification should be
retained.
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Remove or significantly reduce minimum
capacity offers per bidder
When coupled with a high minimum capacity
offer per bidder, the technology neutral policy
can significantly limit participation from
renewable energy players and unduly favor fossil
fuel players. The DOE should consider removing
or significantly reducing the minimum capacity
offers per bidder in CSPs. If a minimum capacity
offer is required, the DOE should impose a cap
that is determined in relation to the capacities of
existing power plants. For example, the cap
should not be higher than the lowest average
installed capacity of existing power plants based
on energy source. Figure 1 illustrates that oilbased power plants have the lowest average
installed capacity at 18 MW among all existing
power plants.

Impose a second cap on contract capacity
in unsolicited proposals
Based on Meralco’s current peak demand, the
10% threshold could allow proposals with
contract capacities as high as 774 MW, which no
single, existing renewable energy power plant
can challenge. As an alternative method of
power procurement, unsolicited proposals
should not be allowed to create loopholes unduly
favoring fossil fuel technologies.
To close this loophole, the 10% threshold in
unsolicited proposals should include a cap.
Similar to the recommendation on minimum
capacity offers per bidder, the cap on the
capacity offered in an unsolicited proposal
should be determined in relation to the
capacities of existing power plants.
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Mandate straight energy pricing
The two-part tariff structure, which allows generation rates to increase to as high as 32.4475 PhP/kWh
(see Fig. 5) should be prohibited in all power procurements. Straight energy pricing, which mandates
generation companies to assume the fluctuation risks of fuel cost, currency exchange, and consumer
price index, should be set as the standard tariff structure.

Mandate 100% guaranteed availability
Since outages also increase electricity costs, the DOE should mandate 100% guaranteed supply
availability in all power procurements. Meralco’s 1,200 MW and 500 MW tenders proved that various
technologies such as coal, fossil gas, solar, hydro, and geothermal can compete despite removing
outage allowances in PSAs.

Prohibit or set a cap on MEOT
Additionally, the force majeure dispute could have been avoided if distribution utilities and generation
companies did not include MEOT clauses in their PSAs. The DOE should consider prohibiting MEOT in
PSAs or setting a cap on MEOT that would protect electricity consumers from paying for unutilized
electricity during instances not covered by a carve-out clause.

Identify force majeure instances and dispute settlement
In the first leg of the public consultation on the draft revised and supplementary CSP Policy on 1
December 2020, the DOE expressly recognized the ongoing pandemic as a force majeure despite its
evident absence in the list of instances of force majeure. To avoid a similar situation where a
generation company refuses to recognize an instance of force majeure, the DOE should simply
expressly require all PSAs to include pandemic, epidemic, quarantine, and plague as instances of force
majeure. Additionally, PSAs should indicate a dispute settlement process for force majeure claims.

Mandate automatic carve-out clause
The DOE should mandate all PSAs to include an automatic carve-out clause. This clause refers to the
term that allows the distribution utility to reduce contracted capacity to protect electricity consumers
from unutilized electricity due to stranded contract capacity or by reason of the implementation of
Retail Competition and Open Access, the Renewable Energy Law, or other Laws and Legal
Requirements. Meralco already includes a carve-out clause in its recent PSAs.
However, in Meralco’s recent PSAs, the carve-out clause is triggered only when Meralco sends a notice
to the power supplier. According to IEEFA, it might be unlikely for Meralco to act promptly on this
because of interlocking interests as both distributor and generator. Thus, to further improve on
Meralco’s carve-out clause, the DOE should mandate its automatic implementation once any of the
instances enumerated occur.
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Absolutely prohibit cross-ownership between distribution utilities and generation
companies
Although the Electric Power Industry Reform Act (EPIRA) prohibits cross-ownership, market power
abuse, and anti-competitive behavior, its implementing rules and regulations (IRR) prohibits PSAs
between a distribution utility and its own affiliate only if the contracted capacity exceeds 50% of the
distribution utility’s total demand.
Electricity consumers cannot be blamed for holding a distribution utility’s intentions suspect whenever
it essentially deals with itself, through an affiliated generation company. To ensure that a distribution
utility will always avoid anti-competitive behavior and regard the interest of electricity consumers as
the paramount consideration, the DOE should revise the Rule 11, Section 5(b) of the EPIRA IRR to read:
“(b) No Distribution Utility shall be allowed to execute bilateral power supply contracts with an
Affiliate engaged in generation.”

Align PSA terms with the 1.5°C Paris temperature goal
The DOE should also ensure that the contract term of PSAs are aligned with the 1.5°C Paris
temperature goal and not just the Philippine Energy Plan 2018-2040. Notably, the Philippine Energy
Plan 2018-2040, which still forecasts over 10 GW of capacity addition for coal by 2040 under the Clean
Energy Scenario, grossly falls short of the necessary climate commitment under the Paris Agreement.
In order to avoid impairing obligation of PSAs, the DOE should regulate contract terms at the CSP
stage. CSPs that allow fossil fuel players to bid should not proceed if contract terms are more than
five or ten years to take into account the phasing out of fossil fuel technologies. Otherwise, a Parisaligned transition plan can be rendered moot by fossil fuel PSAs that are effective even beyond
transition timelines.
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